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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

SAVE SUNSET BEACH COALI TION; LI FE OF THE LAND,
LARRY McELHENY; BENJAM N HOPKI NS; and PETER COLE,
Plaintiffs-Appellants

VS.

THE CI TY AND COUNTY COF HONOLULU, OBAYASH CORPCORATI ON;
and OBAYASH HAWAI I CORPORATI ON, Def endants- Appel | ees

NO. 21332

APPEAL FROM THE FI RST Cl RCUI T COURT
(CIV. NO 95-1788-05)

OCTOBER 20, 2003
MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.
OPI NI ON OF THE COURT BY ACCBA, J.

We hold that in connection with the conplaint filed by
Plaintiffs-Appellants Save Sunset Beach Coalition, Life of the
Land, ! Larry MEl heny, Benjam n Hopkins, and Peter Cole

(Plaintiffs), the first circuit court (the court) correctly

! Plaintiffs Save Sunset Beach Coalition and Life of the Land are
non-profit corporations organi zed and existing under |aws of the State of
Hawai i with their principal places of business in Honolulu, Hawaii. O her

plaintiffs are residents of the North Shore of Gahu.



***FOR PUBLICATION***

applied the propositions stated bel ow except for the |ast two;
the effect of such error, however, was harmnl ess.

First, the rezoni ng®? by Defendant-Appellee City and
County of Honolulu (the City) of 765 acres of land | ocated on the
North Shore of Oahu and designated for “agricultural use”® to a
“country district” designation* was a legislative act and thus is
accorded deference on judicial appeal. Accordingly, the
opponents of such a rezoni ng nust denonstrate that the rezoning

was “arbitrary, unreasonable or invalid[,]” LumYip Kee v. Gty

and County of Honolulu, 70 Haw. 179, 187, 767 P.2d 815, 820

(1989), in order to have the rezoning vacated or reversed.
Second, Article Xl, section 3 of the Hawai‘i State Constitution,
whi ch pertains to the preservation of agricultural |ands and
requires a two-thirds vote to approve any reclassification or
rezoni ng of such lands, is not self-executing. Third, the four

guidelines in a City zoning ordinance, ROH § 21-5.30(c),® which

2 “Rezoning” is the act of changing the designated zoni ng applicable
to an area of land. See Webster's Third New Int'|l Dictionary 1945 (1986)
(defining the term“rezone” as “to zone anew’); see also Daniel R Mandel ker,
Land Use Law § 6.25 (5th ed. 2003).

8 Under HRS § 205-2(a) (1993), “[t]here shall be four major |and use
districts in which all land in the State shall be placed: urban, rural
agricultural, and conservation.” The land in question in the instant case is

desi gnated “agricultural.”

4 Pursuant to Hawai‘i Revised Statutes (HRS) § 205-5 (2001), “the
powers granted to the counties under section 46-4 shall govern the zoning
within the districts, other than in conservation districts.” (Enphasis
added.)

5 ROH § 21-5.30 describes the purpose of country districts and
enunerates four guidelines for identifying potential country district |ands.
It states:

(a) The purpose of the country district is to recognize and
provide for areas with limted potential for agricultural
(continued...)
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concern the identification of so called “country district” |ands,
are directory and not nandatory. Fourth, the uses within a Gty
desi gnated “Country” zone may not be broader than the permtted
uses aut horized by HRS § 205-4.5 (2001), but may be nore
restrictive. Fifth, the specific issue of whether the uses
permtted in country zoning as applied in this case is not ripe
for review Finally, whether an attorney-client privilege has
been wai ved t hrough an inadvertent disclosure of a protected item
is judicially determ ned through a consideration of the
ci rcunst ances surroundi ng the discl osure.

Accordingly, for the reasons stated herein, we affirm

the court’s January 30, 1998 final judgnent.

5(...continued)
activities but for which the open space or rural quality of
agricultural lands is desired. The district is intended to
provide for sonme agricultura uses, |ow density residentia
devel opnent and sone supporting services and uses.
(b) It is the intent that basic public services and
facilities be available to support the district but that the
full range of urban services at urban standards need not be
provi ded. Typically, the country district would be applied
to areas outside the primary and secondary urban centers,
which are identified by city adopted |and use policies.
(c) The follow ng guidelines shall be used to identify |ands
whi ch may be considered for this district:
(1) Lands which are within the State-designated Urban
District and designated either agricultural or
residential by adopted city | and use policies.
(2) Lands which are not predonminantly classified as
Prime, Unique, or her under the [ALISH system
(3) Lands where a substantia nunber of existing
parcels are less than two acres in size.
(4) Lands where existing public facility capabilities
precl ude nore intense devel opnent.

(Enphasi s added.).
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l.
A

Plaintiffs oppose a proposed residential devel opnent on
stat e-designated agricultural district |lands |ocated on bluffs
over |l ooki ng Sunset Beach. The land in question consists of
several |arge parcels owned by Defendants- Appel | ees Cbayash
Cor poration and Obayashi Hawai‘ Corporation (Obayshi). The
total size of this area is approximately 1143.6 acres. The |land
itself is generally depicted as two pl ateaus, divided by cliffs
and ravines. (Obayashi attests that several types of intensive
commercial farm ng were previously attenpted on this property,
but were abandoned due to “steep terrain, poor access, |ack of
appropriate irrigation, and the isol ated pockets of good
agricultural land.”

In Decenber of 1993, (oayashi proposed the devel opnent,
designated as the “Lihi Lani Project,” wherein agricultura
activity would be integrated with 315 |arge acre country |ots;
fifty single famly hones; eighty elderly rental units; fifty
residences; a YMCA facility; and a variety of trails, parks, and
open space. O interest on this appeal, each proposed country
| ot contains |and designated as an “agricul tural easenent,” to be
used for field stock and fruit trees. |In addition, a profit
sharing agreenent is planned for the sale of agricultura
products fromthe renai ning acres, which are reserved solely for

agricultural use. Plaintiffs contend that the proposed hones on
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these | ots are expensive ranch-style houses, contrary to the
intent of an agriculture district designation.

On Cct ober 26, 1994, the state Land Use Conmi ssion
(LUC) approved a |l and use district boundary anmendnent® t hat
reclassified 57.3 acres of the property fromagricultural to
urban land use district.” This approval is uncontested in the
I nstant case.

Bef ore devel opnent coul d begi n, Qbayashi attenpted to
obtain fromthe City and County of Honolulu (the City) an

amendnent to the North Shore Devel opnment Pl an Use Map,® a Speci al

6 HRS § 205-3 (2001) states that “[l]and use boundaries existing as
of June 2, 1975, shall continue in full force and effect subject to anendnent
as provided in this chapter[.]” HRS § 205-3.1 (2001) relates that “[d]istrict
boundary anmendments involving | and areas greater than fifteen acres shall be
processed by the | and use conmi ssion pursuant to section 205-4.”" In turn, HRS
8§ 205-4 (2001) provides procedures and requirements for the | and use
conmi ssion to follow in amendi ng district boundaries.

7 As noted before, HRS § 205-2(a) states that there are four mgjor
| and use districts, “urban, rural, agricultural, and conservation.” HRS §
205-2(b) states that “[u]rban districts shall include activities or uses as

provi ded by ordi nances or regul ations of the county within which the urban
district is situated.”

8 In LumYip Kee, Ltd., 70 Haw. at 182, 767 P.2d at 817, this court
expl ai ned that the 1973 Revised Charter of the City and County of Honol ulu
(Charter) was anended “for creation of eight ‘devel opnent plans’ for the City

and County of Honolulu.” A developnent plan is a “relatively detail ed
scheme[] for inplenenting and acconplishing the devel opnent objectives and
policies of the general plan within the several parts of the city.” 1d.

(citing Charter 8 5-409). In addition

[e]ach devel opnent plan consists of a textual conmponent and
a map conponent. The textual component contains statenents
of standards and principles with respect to | and uses within
the area, design principles and controls, the desirable
sequence of devel oprment, and other factors inportant to the
orderly inplenentation of the General Plan. The devel opnent
pl an “Land Use Map” indicates the location of various uses
such as residential, recreation and parks, agricultural,
comercial, mlitary, and preservation. The “Public
Facilities Map” shows the existing and future | ocation of
roads and streets, sewer |ines and other proposed
facilities.

Id. at 182, 767 P.2d at 817-18 (Citations omtted). Honolulu' s general plan
(conti nued...)
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Managenent Area Permt for 28 acres of land for the proposed

el derly housing and the YMCA facility,® and a zoni ng

recl assification of several hundred acres of |and from general
agriculture (also known as “AG 2")1° to country designation. The
State Departnent of Agriculture, pursuant to HRS § 141-1(8)

(1993), is charged with revi ewi ng and naki ng recomrendati ons

8(...continued)
has been described as a |long range plan setting forth various policies for
new devel opnent .

Desi gned to cover a w de range of objectives, the Honol ulu
general plan is supposed to “set forth the city' s broad
policies for the long range devel opnent of the city,”
addressi ng the general socia, economc, environmental, and
design needs of the city. It includes within its purview
policy and devel opment objectives relating “to the

di stribution of social benefits, the nost desirable uses of
land within the city, the overall circulation pattern and
the nost desirable population densities” within the city
The devel opnent plans are supposed to inplenent the general
pl an’ s goal s.

D. Callies, Regulating Paradise: Land Use Controls in Hawaii 26 (1984)
(footnote omtted).

® Pursuant to HRS § 205A-22 (2001), a “‘'[s]pecial managenent area
use pernmit’ neans an action by the authority authorizing devel opnent the
val uation of which exceeds $125, 000 or which may have a substantial adverse
environmental or ecol ogical effect, taking into account potential cunulative
effects.” See also Curtis v. Board of Appeals, County of Hawai‘i, 90 Hawai ‘i
384, 389 n.5, 978 P.2d 822, 827 n.5 (1999).

10 According to ROH 8§ 21-2.10 (1990), there are two agricultura
zones, “restricted” and “general” with the map designation of “AG 1" and “AG
2" respectively.

1 HRS § 141-1(8) states:

Pl anni ng and devel opnment. Adnini ster a program of
agricultural planning and devel opnent, including the
formul ati on and inplenentation of general and special plans,
including but not limted to the functional plan for
agriculture; admnister the planning, devel opnent, and
managenment of agricultural park projects; review, interpret,
and make recomendations with respect to public policies and
actions relating to agricultural |and use; assist in
research, eval uation, devel opnent, enhancenent, and
expansi on of |ocal agricultural industries; and serve as
liaison with other public agencies and private organi zati ons
for the above purposes. |In the foregoing, the departnent of
agriculture shall act to conserve and protect agricultura
(continued...)
6
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with respect to agricultural planning and devel opnent. It
submtted a letter to the Gty stating that Lihi Lani project was
“progressive’” and nore agriculturally defined then nost approved
agricultural subdivisions. After review ng the proposed
devel opnent, the City Planning Departnment and the Gty Departnent
of Land Utilization recormmended approval. Thereafter, severa
public hearings were held before the City Council at Honol ulu
Hal e, and at the Kapolei and Hal ei wa El enentary Schools. The
Cty Council heard hours of testinony, including that of
Plaintiffs.

On May 19, 1995, five days before the Gty Counci
voted on the proposed change, Plaintiffs filed a conplaint in the
court. Copies of this conplaint were circulated to the Gty
Council on the sane day, as well as a letter fromPlaintiffs’
attorney suggesting that the City Council postpone its final vote
on the Lihi Lani project so that the |and use | aws could be nore
closely studied in the hopes of “avoid[ing] a protracted | ega
battle.”

On May 24, 1995, the Cty Council passed, by a 5-to-4
vote, bill nunber 89 granting a devel opnent plan anendnent,
resol uti on nunber 94-232 approving a SMA permit, and bill nunber

88 to rezone 765 acres fromAG 2 to country designation.

(... continued)
| ands, pronote diversified agriculture, increase
agricultural self-sufficiency, and ensure the availability
of agriculturally suitable lands.

(Enphases added.).
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B.

On June 8, 1995, Plaintiffs filed an anended conpl ai nt
chal l enging, in effect, the devel opment plan anendnent, the
Speci al Managenent Area Permt, and the zoning reclassification
on both constitutional and statutory grounds and requesting
i njunctive and declaratory relief.??

On Decenber 5, 1995, a pretrial protective order was
i ssued regarding a | egal nmenorandum requested by the Plaintiffs
from Qbayashi, titled “State Agricultural District
Restrictions.”®® This nenmorandumwas |isted as a reference in an

envi ronment al inpact statement (ElIS)!* prepared by University of

12 In Count |, Plaintiffs asserted that the City did not conply with
the requirenents of Article I X, section 3 of the Hawaii State Constitution in
its purported rezoning of Defendants’ property and consequently they are
entitled to both declaratory and injunctive relief that would enjoin the
rezoning. Count Il of Plaintiff’'s conplaint alleged that Cbayashi’s
resi dential devel opnent was inconsistent with the State's “agricultural”
designation and the Country Land Use Ordi nance, and Plaintiffs were entitled
to declaratory and injunctive relief enjoining the development under this
“agricultural” land use classification. In Count Ill, FPaintiffs alleged that
the City's actions violated the State and County | and use | aws and ordi nances.
Counts |V and V purport that Defendants submitted an “agricultural cluster”
devel oprment which did not qualify as a “farmdwelling” wthin the neaning of
HRS Chapter 205 and viol ates Land Use O di nance maxi numdensity restrictions.
Count VI asserts that the proposed “country” zoning is al so inconsistent with
State “agricultural” designation and violates the Land We O di nance. Count
VIl maintained that the devel opnent plan amendnent procedures violated the
Land Use Ordinance and City Charter because it is unlawful to amend the plan
“on an ad hoc basis prior to conpletion of the Planning Director’s pendi ng
bi enni al Devel opnent Plan review.” To this end, count MIIl also argued that
the amendnent and zoning procedures violated HRS § 46-4 (1993), because it was
not “acconplished within the framework of a | ong range, conprehensive genera
pl an prepared or being prepared to guide the overall future devel opnent of the

county.” Count IX alleged that the permt application was insufficiently
detail ed to adequately assess conditional uses of the project. And, finally,
Count X asserted that there is a substantial |ikelihood that Plaintiffs would

prevail on the nmerits, and thus Plaintiffs were entitled to interiminjunctive
relief in the formof a tenporary restraining order, prelimnary injunction,
or other appropriate interimrelief.

13 The Honorabl e Judge Daniel G Heely presided over this matter.
14 An EIS is defined as “an informational docunent prepared in

conpliance with the rul es adopted under section 343-6 and whi ch di scl oses the
(continued. ..)
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Hawai ‘i Professor enmeritus Dr. Frank Scott on behalf of Cbayashi
The court found that the nmenorandum was i nadvertently discl osed
to Dr. Scott, but held that the attorney-client privilege was not
wai ved.

On Cctober 10, 1995, (Obayashi filed a notion to dism ss
or for summary judgnent as to all counts. On January 5, 1996,
the City filed a joinder in Obayashi’s notion to dism ss or for
summary judgnent. On January 9, 1996, Plaintiffs filed a
counter-notion for summary judgnent.

On March 27, 1996, an order of dism ssal was granted
regarding counts II, Il1l, 1V, and V of the Plaintiffs’ conpl ai nt
on the ground that the issues raised were “premature.”?® 1In the
order, the court expressly concluded that “no fornmal devel opnent
plan or permt application has been submtted or final agency

action taken.”'® The court also denied Plaintiffs’ request for a

¥4(...continued)
environnmental effects of a proposed action, effects of a proposed action on
the econonmi ¢ and social welfare of the community and State, effects of the
econom c activities arising out of the proposed action, neasures proposed to
m nimze adverse effects, and alternatives to the action and their
environnmental effects.” HRS § 343-2 (1993).

15 The Honorabl e Judge Colleen K. Hirai presided over the notions to
dism ss and the notions for summary judgnent.

16 Inits notion to dismss or for sunmary judgnment, Obayashi stated
that it had yet to conply with the requirements of ROH § 21-8.30-6 (“Before
the subm ssion of a cluster housing, agricultural or country cluster
application, the applicant may undergo a 21-day conceptual review of the
project by subnitting a prelinmnary site plan drawn to scal e showi ng the
approxi mate |l ocation and di nensions of all proposed structures, roadways,
conmon open areas and recreational facilities.”). See also ROH § 21-6.50-3
(“Al'l cluster housing applications shall be processed in accordance with
Section 21-8.30-6."); ROH 8§ 21-5.30-3(b) (“Country clusters shall be processed
in accordance with Section 21-8.30-6."). Presunably, the court nade its
concl usi on based upon this subnission

In its answering brief on appeal, Obayashi additionally naintains
that individual |ots nmust be established by approving a subdivision of the
(continued...)
9
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tenporary restraining order.

On Septenber 9, 1997, a jury waived trial'” based on
stipul ated evidence was held on the remaining clains in the
anended conpl aint, nanely counts I, VI, VII, VIIl, IXand X. On
Cct ober 15, 1997, the court issued findings and conclusions in
favor of Defendants-Appellees City and Obayashi (collectively
Def endants) as to all the remaining counts. On January 30, 1998,
final judgnent was entered in favor of the City and Obayashi and
against Plaintiffs. On February 4, 1998, Plaintiffs filed a

notice of appeal.

.

On appeal, Plaintiffs contest only the Gty s rezoning
of 765 acres of land fromAG 2 to country designation for the 315
country lots by City Council bill nunber 88, and the granting
of the discovery order preventing the production of the |egal
menor andum prepared for Obayashi. Plaintiffs do not chall enge
the dism ssal of counts IIl, IIl, IV, and V.

Plaintiffs raise essentially the follow ng argunents:

(1) the Gty s act of rezoning the land fromagricultural to

18(. .. conti nued)
property, see ROH § 22-3.3 (“No person shall subdivide or consolidate any
l and unl ess the plans therefor conformto the provisions of this article
and have been duly approved by the director.”), grading and building permts
must be approved, and approvals obtained for the specific itens |ike a
wast ewat er treatnent plant and canpgrounds.

e The Honorable Karen K. Blondin presided over this trial
18 As noted by Obayashi, Plaintiffs do not challenge either the

devel opnent plan anendnent or the Special Managenment Area pernmit.
10
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country was a quasi-judicial act and, thus, directly revi ewable

by this court on a d

novo basis; (2) Article XlI, section 3 of
the Hawai ‘i State Constitution is self-executing and requires a
two-thirds majority vote to approve the zoni ng change; (3)
because no standards and criteria have been designated by the

| egi sl ature pursuant to Article X, section 3, no “inportant”
agricultural lands may be rezoned; (4) there was no requirenent
that the legislature specifically designate agricultural |ands as
“inmportant” under Article X, section 3, as the drafters intended
to adopt standards published just prior to the 1978
constitutional convention; (5) the Country zoni ng change
conflicts with ROH 8§ 21-5.30(c); (6) the Gty s approval of
country zoni ng exceeded statutory authority granted it under HRS
chapter 205 and was inconsistent with the State's agricul tural
district designation of the land; and (7) the court erred in

i ssuing the Decenber 5, 1995 protective order.?*®

19 Plaintiffs contest several findings and conclusions, insofar as
they are supportive of the af orenenti oned argunents on appeal. Each of these
chal I enged findings and conclusions is addressed with the related issue
di scussed herein: (1) finding nunmber 50, relating to the number of acres
classified under the ALI SH system see infra note 22; (2) finding nunber 61,
indicating that the guidelines in ROH 8§ 21-5.30(c) were utilized by the City
in approving the zoning change, see infra part VIIIl.; (3) finding nunber 64
stating that there was insufficient evidence to denonstrate that the zoning
change fromagriculture to country was inconsistent or violated HRS chapter
205, see infra part IX ; (4) conclusion nunber 5 maintaining that Bill 88 did
not violate Article XI, Section 3 of the Hawai‘i State Constitution, see infra
part 111.; and (5) conclusion nunber 6 ruling that Plaintiffs did not
denmonstrate that the rezoning violated ROH § 21-5.30 or HRS chapter 205, see
infra parts VIII1. - XIII..

11
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[T,
A
As to Plaintiffs first argunent on appeal, and in

connection with the proper standard of review, we nust decide
whet her rezoning of property by a county ordinance is a quasi-
judicial or legislative action. Plaintiffs argue that the
rezoning affects only the property of Obayashi and accordingly
t he proposed changes shoul d be subjected to a higher standard of
review. To support this contention, Plaintiffs cite an Oregon

case which states that

[An a]Jction is legislative when it affects a large area
consi sting of many parcels of property in disparate
ownership . . . . Conversely, action is considered quasi -
judicial when it applies a general rule to a specific

i nterest, such as a zoning change affecting a single piece
of property, a variance, or a conditional use permt.

Allision v. Washington Co., 548 P.2d 188, 190-91 (O. C. App.

1976) (quoting Fasano v. Board of County Conmirs, 507 P.2d 23

(Or. 1973)). Contrary to the Plaintiffs’ position, this standard
appears applicable only to “spot zoning.” This court has defined
spot zoning as

an arbitrary zoning action by which a snmall area within a
| arge area is singled out and specially zoned for a use
classification different fromand inconsistent with the
classification of the surrounding area and not in accord
with [a] conprehensive plan.

Life of the Land v. Gty Council, 61 Haw. 390, 429, 606 P.2d 866,

890 (1980). The usual presunption of validity may not be
accorded spot zoni ng because of the absence of w despread

comunity consideration of the matter.

[A] determ nation of the use of a specific and relatively
smal | parcel will affect only the parcel owner and the
i medi at e nei ghbors. When that is the case, linited

12
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comrunity interest will nmean little or no public debate.
This limted interest, in turn, el evates concern over
whet her the rights of the individuals affected are
adequat el y saf equarded, and deference is inappropriate.

J.C. Juergensneyer, T.E. Roberts, Land Use Pl anning and Control

Law 191 (1998) (enphasis added). Here, however, there is no
i ndication of arbitrariness or concern over whether rights have

been properly safeguarded, see Life of the Land, 61 Haw. at 429,

606 P.2d at 890, inasnmuch as the property enconpasses a | arge
area and substantial public comrent and deliberation took place.

Therefore, further spot zoning analysis is unnecessary.

B.
The City rezones by ordinance. See HRS § 46-4 (1993)
(“Zoning shall be one of the tools available to the county to put
t he general plan prepared or being prepared to guide the overal

future devel opnment of the county.”); see generally Charter § 6-

1514 (“The council shall, after public hearings, enact zoning
ordi nances which shall contain the necessary provisions to carry
out the purposes of the general plan and devel opment plans.”).
Al though this court has stated, in dictum that rezoning is a

“legislative action of the city council,” Kailua Conty. Counci

v. Gty & County of Honolulu, 60 Haw. 428, 432, 591 P.2d 602, 605

(1979), we have never expressly held that rezoning is a
| egi sl ative function. W do so now.

In LumYip Kee, this court considered whet her an

ordi nance adopted by the City altering the designation of a smal

parcel of property fromhigh to | ow density apartnent use was

13
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valid. 70 Haw. at 184-85, 767 P.2d at 819. A second ordi nance,

passed by an initiative vote, not only redesignated the property
on the devel opnent map, but al so “down-zoned” the property. Id.
This second initiative was found to be invalid at the trial court
| evel, and the City appealed this ruling. 1d.

On appeal, the | andowner argued that (1) the ordi nance
was not in conformty with the general plan because the counci
was nerely a “rubber stanp” to the voter initiative and thus did
not conply with the Hawai‘i State Planning Act, HRS Chapter 226;
and (2) the ordinance was illegal “spot zoning,” because the
surroundi ng areas contai ned high density apartnments. In holding
that the original city council ordinance was valid, this court
stated that “[t] he enactnent of and anendnents to devel opnent
pl ans constitute |l egislative acts of the city council, . . . and
as such they are entitled to a presunption of validity.” 1d. at
190, 767 P.2d at 822 (citations onmitted). Accordingly, the
“chal | enger of the ordi nance bears the burden of showing that it
is arbitrary, unreasonable or invalid.” 1d. (citations omtted).

In LumYip Kee this court did not reach the City’'s

appeal of the second ordi nance and did not address whether the
zoni ng change was subject to the sanme standard accorded to
anendnent of the devel opnent plan. 1d. Although an anmendnent to
a devel opnent plan differs froma zoning ordi nance, see id. at
191 n. 13, 767 P.2d at 823 n. 13 (“W note at the outset that the
ordi nance chal l enged by Lum Yip Kee is not a ‘zoning ordinance.

Rat her, the ordinance in question anended the devel opnent plan to

14
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change the | and use designation[.]”), both types of ordinances
“predeterm ne[] what the |aw shall be for the regul ation of

future cases falling under its provisions[,]” Life of the Land,

61 Haw. at 423, 606 P.2d at 887, rather than nmerely “execute[] or
adm nister[] a law already in existence[,]” id. at 424, 606 P.2d

at 887. Accordingly, we conclude that a zoning ordinance is a

| egi sl ative act and is subject to the deference given |egislative

acts. Accord J. Juergensneyer & T. Roberts, Land Use Pl anning

and Control Law 188 (1998) (“Mst states treat all zoning

changes, whether general or site-specific, as legislative acts
and accord thema presunption of validity.”); D. Callies,

Regul ati ng Paradi se: Land Use Controls in Hawai‘i 34 (1984)

(explaining that “nost courts regard the rezoni ng process as

| egi sl ative”).

| V.

Plaintiffs's second argunent on appeal is that Article
XlI, section 3 of the Hawai‘ State Constitution required an
affirmati ve two-thirds vote of the City Council to pass Bill
Nunber 88, rather than the majority 5-to-4 vote taken. See
Charter 8 3-107.1 (stating that “except as otherw se provided,
the affirmative vote of a majority of the entire nenbership shal
be necessary to take any action”). Article Xl, section 3 states
t hat

[t]he State shall conserve and protect agricultural | ands,
pronote diversified agriculture, increase agricultural self-
sufficiency and assure the availability of agriculturally
suitable lands. The |legislature shall provide standards and

15
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(Emphases

thirds vot

criteria to acconplish the foregoing.

Lands identified by the State as inmportant
agricultural |ands needed to fulfill the purposes above
shall not be reclassified by the State or rezoned by its
political subdivisions without neeting the standards and
criteria established by the I egislature and approved by a
two-thirds vote of the body responsible for the
reclassification or rezoning action.

added.) Enphasizing the words “approved by a two-

e of the body responsible[,]” Plaintiffs argue that

court erred in holding that bill nunber 88 was approved.? W

revi ew questions of constitutional |aw de novo, under a

right/wong standard. United Public Wrkers Local 646 v. Yoaqi,

101 Hawai ‘i

Hawai i v.

46, 49, 62 P.3d 189, 192 (2002) (citing Bank of

Kuni not o, 91 Hawai ‘i 372, 387, 984 P.2d 1198, 1213,

reconsi der

ation denied, 91 Hawai ‘i 372, 984 P.2d 1198 (1999)).

Al so,

[i]n interpreting a constitutional provision, “the words of
the constitution are presuned to be used in their natura
sense . . . ‘unless the context furnishes sone ground to
control, qualify or enlarge (them .’ State ex rel. Amemiya
v. Anderson, 56 Haw. 566, 577, 545 P.2d 1175, 1182 (1976)
(citation omtted).

“We have |long recogni zed that the Hawai‘ Constitution
must be construed with due regard to the intent of the
framers and the people adopting it, and the fundanental
principle in interpreting a constitutional principle isto
give effect to that intent.” Convention Center Auth. v.
Anzai, 78 Hawai‘i 157, 167, 890 P.2d 1197, 1207 (1995).

“This intent is to be found in the instrunment itself. Wen
the text of a constitutional provision is not anbiguous, the
court, in construing it, is not at liberty to search for its
neani ng beyond the instrument.” State v. Kahlbaun, 64 Haw.
197, 201, 638 P.2d 309, 314, recon. denied, 64 Haw. 197, 638
P.2d 309 (1981) (citations omtted).

Id. at 192-93, 62 P.3d at 192-93 (enphases added).

20

did not viol

Concl usi on nunber 5, see supra note 19, ruled that bill nurber
ate Article XlI, Section 3 of the Hawaii State Constitution.
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A
I n upholding the City Council vote, the court held that
the two-thirds vote mandate was not operative because Article Xl,
section 3 was not self-executing and | egislation necessary to

i npl ement it had not been adopted. |In State v. Rodrigues, 63

Haw. 412, 414, 629 P.2d 1111, 1113 (1981), this court established
that a constitutional provision is self-executing when it
establishes “a sufficient rule by neans of which the right given
may be enjoyed and protected, or the duty inposed may be

enforced[.]” (quoting Davis v. Burke, 179 U S. 399, 403 (1900)).

Conversely, a provision is not self-executing when it “nerely
i ndi cates principles, without |aying dowmn rules by neans of which
those principles my be given the force of law.” [d.

I n Rodrigues, three defendants were indicted by grand
juries. None of the juries were assigned an i ndependent counsel
to advise it. 63 Hawai‘i at 413-14, 629 P.2d at 1112-13. The
def endants were convicted, and their appeals were consolidated.
Def endants mai ntained that Article I, section 11 of the Hawai i
State Constitution, which provided that “[w] henever a grand jury
is inpanel ed, there shall be an independent counsel appointed as
provided by law to advise the nmenbers of the grand jury regarding
matters brought before it” (enphasis added), was sel f-executing,
and, thus, their indictnents were obtained in violation of this
provi sion, and shoul d be di sm ssed, Rodrigues, 63 Hawai‘i at 414,
629 P.2d at 1113.

17
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On appeal, this court determned that Article I,
section 11 was not self-executing. 1d. at 416, 629 P.2d at 1115.
It was held that the nere adoption of the constitutional
anendnent creating the position of the independent counsel was
not sufficient, but that further |egislative action was necessary
to inplenent it. 1d. at 415, 629 P.2d at 1115. Therefore,
Rodri gues concluded that, until such |egislation was enacted, the
presence of the independent grand jury counsel in grand jury
proceedi ngs was not required. 1d. at 416, 629 P.2d at 1114-15.
Consequently, this court concluded that Article I, Section 11 of
the Hawai ‘i Constitution was not effective as to any defendant,
and the trial court’s denial of the notion to dism ss was proper.

Id. at 418, 629 P.2d at 1115; see also State v. Pendergrass, 63

Haw. 633, 634, 633 P.2d 1113, 1114-15 (1981) (discussing State v.
Rodrigues in connection with the principle that “the nere
adoption of the constitutional anendnent . . . was not enough to
make the provision operative . . . . [Flurther legislative
action was necessary to inplenent this constitutional

provi sion”).

B
Read as a whole, Article Ill, Section 3 calls for
future action to be taken by the legislature. The first sentence
of section 3 sets out a mandate with respect to the preservation
of agricultural lands. The text then inposes a duty on the

| egislature to “provide standards and criteria to acconplish the

18
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foregoing [mandate].” The directive to “provide standards and
criteria” indicates a duty arising on the effective date of the
provision. Indeed, Plaintiffs concede the duty to provide such
standards relates to future action. Because the provision calls
for future action it negates the inference that any standards
then in existence were incorporated by the anmendnent.

The | ast sentence of Section 3 confirns that the
identification of inportant |ands was to follow the adoption by
the |l egislature of such standards. According to that sentence,
such identification was necessary “to fulfill the purposes
[ descri bed] above[.]” The word “above” refers to the nandate
contained in the first sentence that is inposed prospectively.
Hence, the sentence signals that identification was to be
acconplished in the future. Al so, the |last sentence instructs
that reclassification or rezoning of the “lands identified”
“shall not” occur “wi thout neeting the standards and criteria
established by the legislature[.]” Plainly this neans the
“standard and criteria” in the second sentence were to be adopted
by the |l egislature after the anmendnent becane effective.

Pursuant to the directive to designate “inportant
agricultural lands[,]” the legislature in 1983 passed Act 273 to
establish a “land eval uation” conm ssion to “identify, devel op,
and recomrend for |egislative adoption inportant agricultural

| ands. ”2!  The purpose of Act 273 was “to establish an

2 Act 273 stated, in pertinent part:

(conti nued...)
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i ndependent agricultural |and study comr ssion to advise the
Legislature in the devel opnent of an agricultural |and
classification systemfor identifying inportant agricultural

| ands pursuant to Article Xl, section 3 of the Hawai i
Constitution.” Hse. Stand. Comm Rpt. No. 326, in 1983 Hse.
Journal, at 980. It is undisputed that the comm ssion nmade
reconmendations, but that the legislature failed to act upon
them See infra part VII.. The legislature has made no ot her
significant efforts to satisfy its assigned duty since the
adoption of Article XI, section 3. Thus, no “standards and
criteria” have been enacted after the effective date of section
3.

As was the case with another constitutional provision
in Rodrigues, Article XlI, Section 3 requires |legislative action
to become operative. The nature of the required | egislative
action, at the |least, was the adoption of standards and criteri a.

Because section 3 is not “conplete in itself,” see Davis v.

21(...continued)
SECTI ON 2 State of Hawai‘'i land evaluation and site
assessment commission. ..
(b) Purpose and operation. The commi ssion shal
identify, develop, and recommend for |egislative adoption
i nportant agricultural |ands pursuant to the I and
classification system specified in subsection (d)

(d) State of Hawai‘i |and evaluation and site
assessnent. The commi ssion shall fornulate the State of
Hawai i | and eval uation and site assessnment systemin
identifying agricultural |ands of inportance to the State of
Hawai‘i. In the formulation of the system the comi ssion
shall take into consideration existing data provided by
previous studies done under the Land Study Bureau and
appropriate attributes of the Land Study Bureau’'s Detailed
Land Classification systemand the Agricultural Lands of
I mportance to the State of Hawai‘i system

20
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Burke, 179 U.S. at 403 (“[w here a constitutional provision is
conplete initself[,] it needs no further legislation to put it
in force”), it requires inplenenting |egislation. Hence, the
framers appear to have required that “standards and criteria” be
adopted by the | egislature before the second paragraph rel ating

to a two-thirds vote beconmes operative. ??

V.

Plaintiff’s third argunment on appeal is that no | ands
could be reclassified wthout the |egislatively defined
“standards and criteria” referred to in Article X, section 3.

For the reasons recounted in part |IV. above, this argunent is
unavai ling. Ilnasnuch as the provision is not self-executing, it
has no effect and does not act as a barrier to reclassification.

In adopting Act 274 in 1983, the |egislature was aware
that while the | and eval uati on comm ssion conducted its study to
make recommendations, “prime agricultural |ands maybe [sic] taken
out of agricultural uses for other devel opnent before the
| egi slature can intelligently adopt a studied plan for
agricultural lands.” Hse. Stand. Comm No. 454, in 1983 House
Journal, at 1041. In order to conbat this potential problem the
| egi sl ature “appeal [ed] to the | and use conm ssion and the county

pl anni ng and zoni ng bodi es to be cognizant of the inportance

22 Al t hough we observe that Article XVI, section 16 states that:
“The provisions of this constitution shall be self-executing to the full est
extent that their respective natures pernit[,]” (enphasis added), we believe

that the clear reference to further |legislative action dictates that section 3
is not self-executing.
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pl aced upon prinme and inportant agricultural |ands” and urged
such bodies “to conply fully with the intent of the State
Constitution . . . and the spirit in which this bill is
recommended.” 1d.

The legislature reiterated that “faithful adherence to
present state constitutional provisions for agricultural |and
classification or zoning, statutory protection and pronotion of
agriculture, and regulatory identification of inportant
agricultural land will substantially prevent such inappropriate
and excessive conversion of agricultural land to other uses.”
Conf. Comm Rpt. No. 43, in 1983 House Journal, at 800.

Al though it is evident that Article XI, section 3
evinced the concern that agricultural |ands were not being
adequately protected, that concern did not abrogate the
requi renent that the legislature establish standards and criteria
for the preservation of agricultural lands. Until such standards
are adopted, the section is legally inoperative. As a
consequence, the Lihi Lani |ands could be rezoned w thout a two-
thirds majority vote of the City Council. Accordingly the court
was correct in ruling in conclusion of |aw nunber 6 that the
passage of bill nunber 88 did not violate Article XI, Section 3

of the Hawai‘i State Constitution. See supra note 16.

VI,
Plaintiffs’ fourth argunent is that the provisions of

Article XlI, section 3 were executed when the anendnent was
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adopted in 1978, because the drafters intended to adopt soil and
| and desi gnation standards in existence at the tinme. |In 1977,
the United States Departnment of Agriculture Soil Conservation
Service and the University of Hawai‘ Agriculture Experinent
Stati on conducted and published a study designati ng and mappi ng
various agricultural lands within the State as “Agricultura
Lands of Inportance to the State of Hawai ‘i” (ALISH). The intent
of this programwas to identify “agriculturally inportant |ands”
so as to “provide . . . decision nmakers with a valuable tool for
use in agricultural preservation, planning and devel opnment[.]”
It is undisputed that land in the Lihi Land project was

designated as “inportant” under the ALISH system 23

A
The first proposed version of Article XI, section 3
i ncluded ALI SHIike | anguage. However, anmendnents del eted such
| anguage and added other text. The final version read as
foll ows?* (the bracketed section was to be deleted, while the

underlined section was revised or added):

The State shall conserve and protect agricultura
| ands, prompte diversified agriculture, increase

2 There is some dispute over the exact amount of |and designated on
Cbayashi’s property as “inmportant” under the ALISH system This fact is
immterial to the resolution of the issue, however, inasnuch as we concl ude
that the ALISH system was not incorporated into Article XI, section 3. See
infra. Accordingly, we do not need to reach the question of whether finding
nunber 50, relating to the anpbunt of |and designated as “inportant” under the
ALI SH system is in error. See supra note 19

24 Amendnment No. 9 anended section 6 of Com P. No. 17, RD. 1, to read
as stated above.
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agricultural self-sufficiency, and assure the availability
of agriculturally suitable lands. The |egislature shal
enact laws that will set forth standards and criteria
applicable to acconplish the forgoing

[ Recl assification of lands identified by the State as
“prime’, ‘unique’, or ‘other inportant’ agricultural |ands
in agricultural districts shall be subject to approval by
two thirds of each house of the |egislature. These |ands
shal | be protected and mai ntai ned for bona fide agricultura
use. Necessary support facilities are permssible.]
Land identified by the State as inportant agricultural l|ands
needed to fulfill the purposes above shall not be
reclassified by the State or rezoned by its politica
subdi vi sions wi thout neeting the standards and criteria
established by the | eqgislature and approved by a two-thirds
vote of the body responsible for the reclassification or
rezoni ng action.

(Enphases added.) Deletion of the words “prinme,” “unique,” or
“other inportant” |ands denonstrates the convention’s decision to
abandon the ALISH identification systemas the controlling

classification schene. 2

2 The City contends that drafters intentionally omtted the use of
ALI SH term nol ogy as the basis for determning “inportant agricultural |ands.”
The City refers to testinony of several nenbers of the constitutiona
convention as evidence that the ALISH|li ke original |anguage was intentionally
omtted. For exanple, during debates on the proposed anmendnent Del egate
Harris stated that:

As one whose strong platformis the preservation of
agricultural land, | can honestly tell you that | would

per haps prefer something rmuch stronger but | belief this is
a reasonable conpronmise. This | think addresses the
problem while at the sanme tinme not being overly
restrictive. | urge this delegation to unani nously support
this very inportant proposal.

Proceedi ngs of the Constitutional Convention of Hawai‘i of 1978, Volume 1,
Journal and Documents, at 441 (1980) (hereinafter Proceedi ngs) (enphasis
added). Sinilarly, Delegate Hornick submtted witten testinony to the
fol | owi ng:

Com P. No. 17 attenpted to deal with these problens
by identifying the best agricultural |ands and inposing a
heavy requirenment for their reclassification — two-thirds
vote of the |egislature. However, several concerns have
since been raised — to the effect that this requirenent is
t oo burdensonme and a conpromse is needed, that wll
reenphasi ze the need for preserving our agricultural |ands

and increase LUC accountability while still allow ng for the
wei ghi ng of other social needs.
This amendnent fits those criteria. |1t combines the

original strong policy statenment with a nechani sm by which
the community can require nore LUC conpliance with the
(continued...)
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B

In response, Plaintiffs contend that the change to
section 3 “nmerely renoved the nore specific, technical |anguage
("prinme’, ‘unique’, and ‘other’) and substituted the nore general
but equally dispositive | anguage ‘identified by the state as
inportant.” Plaintiffs argue that this “is a common net hod of
revision to make a proposed constitutional amendnent clearer and
to avoi d confusing voters with technical |anguage.”

W nmust disagree with this interpretation of the change
in language in section 3. There is nothing in the final version
of the anmendnent to indicate that the franers neant to
i ncorporate the ALISH cl assification systemin the constitution.
If the framers had intended ALISH to be applied, then they could
have sinply adopted the first draft of the amendnent that
i ncluded ALI SH | anguage. |Instead, the convention inserted
di fferent words which enconpassed the nore general designation of
“inmportant agricultural lands.” It further comanded that the

| egi slature pronmul gate “standards and criteria,” presumably

25(...continued)
intent of the land use |law, by requiring two-thirds vote of
the LUC for reclassification and the city or county counci
for rezoning.

| personally prefer stronger protection for the best

agricultural lands, but | do feel that this anendnent is a
wor kabl e conproni se and a positive step in the right
direction. | urge its adoption

Proceedi ngs, supra, at 443 (enmphasis added). Thus the City argues that “the
only material pertinent to the deletion of ALISH as the touchstone [to the
anendnment] appears to be that its use as such would be too burdensone, and
that the ‘identification’ needed to achieve the Convention’s purpose should be
preceded by the adoption of standards and criteria adopted by the
Legislature.” (Enphasis in original.)
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altering the enphasis on the ALISH standards contained in the
original proposal. Wre the ALISH systemto be incorporated to
the exclusion of all others, it would not have been necessary to
direct the legislature to adopt standards.

In a simlar situation, this court considered the

intent of the legislature in Mahawulepu v. Land Use Conm Ssion,

71 Hawai i 332, 790 P.2d 906 (1990) and concluded that if the
del egates had intended to adopt ALISH at the 1978 Constitutional

Convention, they would have expressly done so at that tine.

We believe that if the | egislature had intended absol ute
protection fromgolf course uses for A and B rated
agricultural lands, it would have done so unequivocally by
prohibiting the issuance of permits for golf courses under
the special permit provisions. . . or by enploying clearly
prohi bitory |l anguage. . . Because the amendment. . . nerely
reiterated the provisions of § 205-4.5, which provi ded
authority for special permts for golf course uses on A and
B rated | ands, 8§ 205-2 cannot be construed as an outri ght
prohibition on such permts.

1d. at 338-39, 790 P.2d at 910.

In light of the foregoing, the word “inportant” can
only be viewed in its common and usual sense. As noted earlier,
“the words of the constitution are presuned to be used in their
natural sense . . . ‘unless the context furnishes some ground to

control, qualify or enlarge them’” State ex rel. Amenmiya, 56

Haw. at 577, 545 P.2d at 1182 (citation and internal brackets
omtted) (enphasis added). The common and ordi nary neani ng of
the word “inportant,” rather than its technical, shorthand use in
the ALI SH system would be consistent with the nmeaning of the

termin |ight of the foregoing.
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VI,

Plaintiffs fifth argunent on appeal is that a country
district can not be established on state agricultural |ands
unl ess, pursuant to ROH 8§ 21-5.30, four guidelines used to
identify lands for country designation were net. As stated
earlier, ROH 8§ 21-5.30(c) enunerates four guidelines for
identifying potential country district |lands. See supra note 5.
Plaintiffs argue that the guidelines are mandatory, and because
not all four guidelines were net, the Lihi Lani |ands could not
be rezoned as a country district.

We concl ude that “use” or consideration of the four
gui del ines expressed in ROH 8§ 21-5.30(c) are nmandatory, but that
the ultinmate designation decision arising out of that mandatory
consi deration nust, of necessity, involve the exercise of
di scretion. The use of the terns “shall” and “identify” appear
to indicate that the guidelines nust be utilized in the
consi deration of specific lands for rezoning as a country
district. Such consideration, however, involves the application
of “guidelines.” The plain and ordinary nmeaning of the term
“guideline” is “an indication or outline of future policy or

conduct (as of a governnent).” Wbster’s Third New Int’

Dictionary 1009 (1961). See also Gievance Adnmir v. Underwood,

612 N.W2d 116, 194 (M ch. 2000) (“The plain neaning of
‘guideline’ is “an indication or outline of policy or conduct.’

(Citations omtted.)); Tutein v. Daley, 43 F. Supp.2d 113, 121

n.14 (D. Mass. 1999) (defining “‘guideline as ‘any guide or
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i ndi cation of future action’” (citation omtted)). Hence,
“guidelines[,]” as defined in ROH § 21-5.30, denote individual
factors that are not nmandatory in thensel ves, but instead provide
direction or guidance with respect to the ultimte decision to
rezone. Any rezoning to country, then must, pursuant to ROH

§ 21-5.30, include consideration of the guidelines. But because
gui del i nes presuppose the exercise of discretion, the failure to
satisfy all of them cannot be said to preclude identification of
land as “country.”

Therefore, the Gty Council nust apply all the
guidelines, but it is not restricted in approving a rezoning
application that does not satisfy all four of them |In the
i nstant case, the Departnment of Land Utilization determ ned that
the Lihi Lani project satisfied two of the four guidelines,
nanmely that the | and being zoned to “Country” was not
predom nantly classified as prinme, unique, or other |ands of
agricultural inportance, and the existing public facility
capacities would preclude intense devel opnent on the | and.
Accordingly, the court did not err in making finding nunber 61 to

the effect that all four guidelines need not be satisfied.?®

26 Fi ndi ng nunber 61 stated:

Al t hough the guidelines were factors the City was required
to consider in deternmining whether to rezone the 765 acres
to County, ROH § 21-5.30 did not require that all four of
the guidelines must be net, or preclude Country zoning for
| ands that satisfy |less than four of the guidelines.

See supra note 16.
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VI,

Plaintiffs sixth argunent is that the Cty' s country
zoni ng designation conflicts with HRS chapter 205, because the
uses allowed in a country district exceed those permtted within
the state agricultural district. In rebuttal, Obayashi contends
that Plaintiffs are barred fromarguing that the project fails to
conply with HRS chapter 205 because they did not object to the
court’s dismssal of counts Il and IIl of Plaintiffs conplaint,
whi ch al |l eged, respectively, that (1) the proposed uses of the
property do not qualify as a perm ssible agricultural use under
HRS chapter 205, and (2) that the property will not be used
primarily for agricultural purposes. GObayashi argues, however,
that country zoning in this case is not inconsistent with HRS
chapter 205, because chapter 205 permits “farmdwellings,” and
the dwellings planned are “farmdwellings” within the definition
of HRS chapter 205.%

The City agrees that Plaintiffs should be barred from
argui ng that County zoning conflicts with state agricul tural
zoni ng because Plaintiffs did not appeal the dism ssal of the
counts related to this issue. |In addition, the Gty maintains:
(1) that it has “concurrent jurisdiction” with the State in
agricultural districts; (2) it is enpowered to enact any type of

zoning as long as the zoning conplies wth the “long-range,

21 HRS § 205-4.5(a)(4) (2001) defines “farmdwelling” as “a single-
famly dwelling |l ocated on and used in connection with a farm including
clusters of single-famly farmdwellings pernmtted within agricultural parks
devel oped by the State, or where agricultural activity provides inconme to the
fam |y occupying the dwelling[.]”
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conpr ehensi ve, general plan” requirenment of HRS § 46-42%; (3) it

has the authority, pursuant to HRS § 205-6 (2001),2%° to “perm't

certain unusual and reasonable uses within agricultural and rural

28

HRS § 46-4 provides that:

Zoning in all counties shall be acconplished within the
framework of a long range, conprehensive general plan
prepared or being prepared to guide the overall future
devel opment of the county. Zoning shall be one of the tools
available to the county to put the general plan into effect
in an orderly manner . . . . In establishing or regulating
the districts, full consideration shall be given to al

avail abl e data as to soil classification and physical use
capabilities of the land so as to allow and encourage the
nmost beneficial use of the land consonant with good zoning
practices. The zoning power granted herein shall be

exerci sed by ordinance which may relate to:

(1) The areas within which agriculture, forestry, industry,
trade, and busi ness nmay be conduct ed.

(2) The areas in which residential uses may be regul ated or
prohi bi t ed.

(4) The areas in which particular uses may be subjected to
special restrictions.

(5) The location of buildings and structures designed for
speci fic uses and designation of uses for which buil dings
and structures may not be used or altered.

(12) O her such regul ations as nmay be deened by the boards
or city council as necessary and proper to permt and
encourage orderly devel opnent of |and resources within their
jurisdictions.

The powers granted herein shall be liberally construed
in favor of the county exercising them and in such a manner
as to pronote the orderly devel opnent of each county or city
and county in accord with a long range, conprehensive,
general plan, and to insure the greatest benefit for the
State as a whol e.

(Enmphases added.).

29

HRS § 205-6 provides that:

The county planning conmission nmay pernit certain unusual
and reasonable uses within agricultural and rural districts
other than those for which the district is classified. Any
person who desires to use the person’s |land within an
agricultural or rural district other than for an
agricultural or rural use, as the case may be, nay petition
the pl anning conmi ssion of the county within which the
person’s land is | ocated for permssion to use the person’s
land in the manner desired.
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districts other than those for which the district is
classified[;]” (4) it is charged with the “adm nistration of
county zoning |aws” and “the restriction[s] on use and the
condition[s] relating to agricultural districts under section
205-4.5[,]" HRS § 205-12 (2001), and thus it will resolve
perm ssible uses in an agricultural district at the tinme of
permtting; and (5) as to any inconpatibilities between uses
aut horized in country zoning and in agricultural districts, only
uses aut horized by HRS chapter 205 can occur even if a country
designation would ordinarily permt greater uses.

Count VI of the Plaintiffs's conplaint raised the
speci fic question of whether the City could zone | and as country
in a state-designated agricultural district.3® That count
requested a declaratory judgnent that the Cty could not rezone
agricultural district lands as country, injunctive relief
preventing Cbayashi from begi nning construction or devel opnent in
a country zone, and injunctive relief enjoining the Gty from
approving any use that is not permtted in an agricultural
district. 1In addressing this count, the court found in finding
nunber 64 that “Plaintiffs have not denonstrated nor is the
evi dence sufficient to show that the zoning change from
Agriculture to Country was inconsistent with or violated the
provi sions of Chapter 205, HRS.” Plaintiffs did assign error to
this finding on appeal. Thus, Plaintiffs are not precluded from

arguing this issue.

80 Anong other things, Plaintiffs alleged in Count VI that “[t]he
stated purpose of ‘Country’ zoning to provide for |ow density residential uses
is inconsistent with the perm ssible uses and purposes of the State-designated
“Agricultural’ district.”
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| X.
Initially we note that it is fundanmental that authority
to zone is conferred by the |legislature on the counties. See

Kai ser Hawai ‘i Kai Dev. Co. v. City & County of Honolulu, 70 Haw

480, 483, 777 P.2d 244, 246 (1989) (“The counties of our state
derive their zoning powers fromHRS § 46-4(a) (Supp. 1988),
referred to as the Zoning Enabling Act.”). However, counties are
authorized to zone only according to the dictates of HRS § 46-4
subject to limtations within HRS chapter 205.3 See HRS 8§ 205-
5(a) (“Except as herein provided, the powers granted to counties
under section 46-4 shall govern the zoning within the
districts,[?*] other than in conservation districts.”) Because
the provisions in HRS chapter 205 are “lawfs] of statew de

concern,” see Kaiser Hawai ‘i Kai Dev., 70 Haw. at 489, 777 P.2d

at 249, and HRS 8§ 46-4 does not relate to the City' s “executive,
| egi slative[,] and admi nistrative structure and organi zation[,]”

id. at 489, 777 P.2d at 250, the State's districting schene

81 HRS § 46-1.5 states, in pertinent part:

Subj ect to general |aw, each county shall have the follow ng
powers and shall be subject to the following liabilities and
limtations:

(13) Each county shall have the power to enact ordinances
deened necessary to protect health, life, and property, and
to preserve the order and security of the county and its

i nhabi tants on any subject or matter not inconsistent wth,
or tending to defeat, the intent of any state statute,

provi ded al so that the statute does not disclose an express
or inplied intent that the statute shall be exclusive or
uni form t hroughout the State.

(Enphasi s added.).

32 The term“districts” is defined in supra note 1
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prevails over the City’'s |and use ordi nance. Thus, any conflict
between the State provisions and the county zoning ordi nances is
resolved in favor of the State statutes, by virtue of the
suprenmacy provisions in article VIIl, section 6 of the Hawai ‘i
Constitution® and HRS § 50-15. 3

Thus, if an ordinance truly conflicts with Hawai‘i statutory
law that is of statew de concern, then it is necessarily
invalid because it violates article VIIl, section 6 of the
Hawai i Constitution and HRS 8§ 50-15 -- the state’s
supremacy provisions. A law of general application
throughout the state[] is alaw of statew de concern within
t he meaning of article VIIl, section 6[] of the Hawai:i
Constitution. Marsland, 70 Haw. [126,] 133, 764 P.2d
[1228,] 1232 [(1988)].

Ri chardson v. Gty & County of Honolulu, 76 Hawai‘< 46, 66, 868

P.2d 1193, 1213 (1994) (enphasis added; internal quotation marks
omtted). Consequently, while the Gty s contention that its
zoning authority is “concurrent” is sonewhat true, any zoning
ordi nance enacted by the City may not actually conflict with the
provisions in HRS chapter 205. OQherwise, the Cty is not

aut hori zed to so zone, and HRS § 50-15 requires that we

invalidate the ordi nance. See Richardson, 76 Hawai ‘i at 66, 868

P.2d at 1213.

33 Article VI1l, section 6 states “This article shall not limt the
power of the legislature to enact | aws of statew de concern.”

34 HRS 8§ 50-15 states:

Not wi t hstandi ng the provisions of this chapter, there is
expressly reserved to the state |egislature the power to
enact all laws of general application throughout the State
on matters of concern and interest and laws relating to the
fiscal powers of the counties, and neither a charter nor
ordi nances adopted under a charter shall be in conflict

t herewi t h.

(Enphasi s added.).
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X
The dual state and county | and use desi gnati on approach
is anal ogous to the requirenent that property owners conply with
both the county devel opment plans and zoni ng ordi nances. In

GATRI _v. Blane, 88 Hawai‘i 108, 962 P.2d 367 (1998), this court

addressed the consistency required between devel opnent pl ans and
county-enacted zoni ng ordi nances, both of which have the force
and effect of law. 1d. at 109, 962 P.2d at 368. In GATRI, a
general partnership (GATRI), desired to build a snack bar on a
parcel of |land which was zoned for B-R Resort Commerci al
(allowi ng for construction of the snack shop), although the
devel opnent plan called for single famly (SF) use (not allow ng
for construction of the snack shop). 1d. at 109, 962 P.2d at
368.

When t he devel oper submitted a SVMA pernmit application
to the Maui County Pl anning Conm ssion, the permt was deni ed,
because, although the county zoni ng desi gnati on was proper, the
snack shop was inconsistent wwth the county general plan. [d. at
109- 10, 962 P.2d at 368-69. On appeal to the circuit court,
GATRI argued that the decision of the Director of the Comm ssion
was erroneous because a devel opment which is consistent with the
governing zoning ordinance is per se consistent with the
devel opnment plan, and thus, GATRI was entitled to the expanded
list of uses permtted under the zoning ordi nance, rather than
the nore restricted uses permtted under the devel opnent pl an.
Id. at 110, 962 P.2d at 369.

The circuit court issued a judgnment in favor of GATRI
which the Director appealed. 1d. at 110, 962 P.2d at 369. In
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review ng the appeal, this court determ ned that, because the
devel opnent plan had the force and effect of law, “the

devel opment nust be consistent with both the [devel opnent] plan
and the zoning.” 1d. at 115, 962 P.2d at 74. Because GATRI was
subject to both the devel opnment plan as well as the zoning

ordi nance, GATRI was entitled only to the nore restricted uses
al l oned by the devel opnent plan. See id.

In Hawai i’s | and use systemthe legislature’s statutory
districts constitute nore of a general schene, and, presunably,
by del egating authority to zone to the counties, the |egislature
i ntended that specific zoning be enacted at the county level. W
believe that the “consistency doctrine” enunciated in Gatri is
sonmewhat instructive in the instant case. Because the uses
allowed in country zoning, are prohibited fromconflicting with
the uses allowed in a State agriculture district, only a nore
restricted use as between the two is authorized. By adopting a
dual | and use designation approach, the | egislature envisioned
that the counties would enact zoning ordi nhances that were

sonewhat different from but not inconsistent with, the statutes.

Xl .
Wil e the counties are enpowered to enact zoning

ordi nances, HRS chapter 205 clearly limts the perm ssible uses
allowed within an agricultural district. HRS 8§ 205-4.5(b) states
that “[u]ses not expressly permitted in subsection (a) shall be
prohi bited, except the uses permtted as provided in sections
205-6 and 205-8[.]” (Enphasis added.) Thus, any use permtted
by a country designation not expressly pernmitted in HRS § 205-
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4.5(a) or by virtue of HRS 88 205-6 or 205-8 (2001)%° conflicts
with the statutory regine.
HRS 8§ 205-6 provides that:

The county planning conmission may permt certain unusual
and reasonable uses within agricultural and rural districts
other than those for which the district is classified. Any
person who desires to use the person’s land within an
agricultural or rural district other than for an
agricultural or rural use, as the case may be, may petition
the pl anni ng conmi ssion of the county within which the
person’s land is |l ocated for perm ssion to use the person’s
land in the manner desired.

(Enphasi s added.) However, we observe that the “reasonabl e and
unusual ” exception permtted by HRS § 205-6 cannot be utilized to
circunvent the essential purpose of the agricultural district.

In Curtis, 90 Hawai i at 397, 978 P.2d at 835, this court held
that the “essential purpose [of HRS 8§ 205-6] . . . is to provide

| andowners relief in exceptional situations where the use desired

woul d not change the essential character of the district nor be

inconsistent therewith.” 1d. (enphasis added) (citing

Nei ghbor hood Board No. 24 (Wi anae Coast) v. State Land Use

Commi n, 64 Haw. 265, 639 P.2d 1097 (1982)). Accordingly, while a
| andowner may request a permt for a use allowed by the country
designation but prohibited in an agricultural district, such a
permt is appropriate only in an “exceptional situation” that
does not contravene the general purpose of an agricultural
district. W have al so concluded that an ordi nance authorizing a

zoning use nore restrictive than that permtted under the

35 HRS § 205-8, which permts any “lawful use of land or buildings
exi sting on the date of establishnent of any interimagricultural district and
rural district in final fornf,]” is not relevant here.
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statutory district, would not conflict with such a regine and

thus is permssible. See discussion supra.

X1,

Plaintiffs argue that a permtted use under the City’'s
county district exceeds the state agricultural district because
it allows the use of a “dwelling, detached, one-famly[,]” and
requires no special permt for such use. HRS § 205-4.5(a)(4)
limts dwelling use to “[f]arm dwel |l ings, enployee housing, farm
bui | dings, or activity or uses related to farm ng and ani nal
husbandry[.]”

But in the instant case it is not evident that the
devel opment woul d conflict with the nost restrictive use as
bet ween country zoning and the agricultural district. As noted
above, Onayashi contends that its developnent will fit wthin the
permtted uses of an agricultural district.® Mreover, Obhayash
does not indicate it seeks a special permt for “reasonable and
unusual ” uses under HRS 8§ 205-6. As previously indicated, the
City takes the position that issues as to the residential nature
of the devel opnent “will be presented only at the tinme actual
uses are proposed” and “permts are sought.” Also, the Gty
generally maintains that at the tine of permtting or enforcenent

only the nost restrictive uses would be authori zed.

36 (bayashi argues that the specific plans of the Lihi Lani project
fall under the definition of a “farmdwelling.” However, the court held that
this issue was prenature as Obayashi has yet to submit a formal devel opnment
pl an or request a final agency action on the proposed devel opnent. Plaintiffs
have not appealed this determ nation and thus we do not reach Cbayashi’'s
contenti ons.
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Under the ripeness doctrine, a court should “reserve
j udgnent upon a | aw pendi ng concrete executive action to carry

its policies into effect[.]” Bremmer v. Gty & County of

Honol ul u, 96 Hawai 134, 144, 28 P.3d 350, 360 (App. 2001),

reconsi deration denied, (July 5, 2001), certiorari denied, (Aug.

13, 2001). On sonmewhat anal ogous grounds, this court has
expl ai ned the principles of the ripeness doctrine in relation to
adm ni strative decisions, as follows:

The need to avoid prenmature adjudi cation supports a
definition of “dispute” that requires nore than a
“di fference of opinion” as to policy. The rationale
underlying the ripeness doctrine and the traditiona
reluctance of courts to apply injunctive and declaratory
remedi es to adnministrative determ nations is “to prevent
courts, through avoi dance of premature adjudication, from
entangl i ng thensel ves in abstract disagreenents over
adm ni strative policies, and al so to protect the agencies
fromjudicial interference until an adm nistrative decision
has been formalized and its effect felt in a concrete way by
the chall enging parties.”

Grace Bus. Dev. Corp. v. Kam kawa, 92 Hawai ‘i 608, 612, 994 P.2d

540, 544 (2000) (quoting Abbot Labs. v. Gardner, 387 U S. 136,

148 (1967)); see also League of Wnen Voters of Hawai‘i v. Doi

57 Haw. 213, 214, 552 P.2d 1392, 1393 (1976) (explaining, in
relation to a request for a declaratory judgnent, that this court
was reluctant to “decide inportant questions regarding ‘the scope
and constitutionality of legislation in advance of its inmediate
adverse effect in the context of a concrete case[.]’” (G tation
omtted.)). Thus, “[p]rudential rules of judicial self-
governance founded in concern about the proper--and properly
l[imted--role of courts in a denbcratic society, considerations
flow ng fromour coequal and coexi stent system of governnent,

dictate that we accord those charged with drafting and
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adm ni stering our |aws a reasonabl e opportunity to craft and
enforce themin a nmanner that produces a lawful result.”
Bremmer, 96 Hawai ‘i at 144, 28 P.3d at 360 (internal citations,

brackets and quotation marks omtted) (citing Life of the Land,

63 Haw. 166, 172, 623 P.2d 431, 438 (1981)).

In this case, Qohayashi clains it will conply with HRS
chapter 205. The City represents that it will enforce the
appropriate statutes and ordi nances and all ow only the nobst
restrictive use of the land in the event of a conflict. Under
t hese circunmstances, we affirmthe court’s grant of sunmmary
j udgment on Count VI but on the ground that Count VI is not ripe

for decision.® See Enos v. Pacific Transfer & Warehouse, |nc.

79 Hawai ‘i 452, 459, 903 P.2d 1273, 1280 (1995), reconsideration

denied (Gct. 16, 1995) (noting that “it is well-settled that
‘[al]n appel late court may affirma judgnent of the | ower court on

any ground in the record which supports affirmance’” (Quoting

Strouss v. Simons, 66 Haw. 32, 40, 657 P.2d 1004, 1010 (1982)
(citations omtted))). This should not, however, bar Plaintiffs
fromraising this issue again as may be appropriate. See, e.d.,

The Skull Valley Band of Goshute Indians v. lLeavitt, F. Supp.2d

1232, 1252 (D. Uah 2002) (noting that a determ nation of
ripeness is final, “absent a change in factual circunstances

relating to the ripeness issue” (citing Solar v. Merit Sys.

Protection Bd., 600 F.Supp. 535, 536 (S.D. Fla. 1984)); Johnston

Anmbul atory Surgical Assocs., Ltd. v. Nolan, 755 A 2d 799, 813

87 In concl usi on number 6, see supra note 19, the court held that
“Plaintiffs have not denonstrated nor does the evidence show that these
measures or procedures were inconsistent with and/or violated . . . HRS
Chapter 205[.]”
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(R 1. 2000) (noting that a “change in material circunstances

prevented application of res judicata to a previously nade

ri peness deci sion).

X,

Plaintiffs’ remaining i ssue on appeal concerns the
court’s protective order of a nmenorandum prepared by Oobayashi’s
attorneys, and transmtted to an expert witness who listed it as
a reference in a publicly issued EIS.® W reviewa trial
court’s ruling on a notion to conpel discovery under an abuse of

di scretion standard. See, e.d., Hac v. University of Hawai ‘i,

102 Hawai‘i 92, 100-01, 73 P.3d 46, 54-55 (2003) (citations
omtted). “An abuse of discretion occurs when the trial court
has clearly exceeded the bounds of reason or disregarded rules or
principles of law or practice to the substantial detrinment of a

party litigant.” [d. (citations omtted).

A
As a prelimnary matter, it is necessary to distinguish
between the attorney-client and the work-product privileges. The
attorney-client privilege is codified in the Hawai‘i Rul es of
Evi dence (HRE) Rule 503, which provides that a client “has a
privilege to refuse to disclose and to prevent any other person
from di scl osi ng confidential comruni cations made for the purpose

of facilitating the rendition of professional |egal services to

the client[.]” HRE Rule 503(b); see also DiCenzo v. |lzawa, 68

38 The City takes “no position” on the issue of the protective order.
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Haw. 528, 535, 723 P.2d 171, 175 (1986) (noting that prior to
codi fication, the “common-law attorney-client privilege [has
been] 1 ong recogni zed by the courts of Hawai‘i”). The underlying
principle of this privilege is to “encourage full and frank
comuni cati on between attorneys and their clients and thereby
pronot e broader public interests in the observance of |aw and

adm nistration of justice[.]” State v. Wng, 97 Hawai‘i 512,

518, 40 P.3d 914, 920 (2002) (quoting United States v. Zolin, 491

U.S. 554, 562 (1989)); see also D Cenzo, 68 Haw. at 535, 723 P.2d

at 175 (explaining that “lawers can act effectively only if they
are fully advised of the facts by the parties they represent and
disclosure will be pronmoted if the client knows that what he
tells his | awer cannot be extorted fromthe | awer” (internal
gquot ati on marks, brackets, and ellipses omtted)).

On the other hand, the work-product privilege has its
foundation in HRCP Rule 26,2 which states that parties “may

obtai n di scovery regarding any matter, not privileged,” (enphasis

added), and indicates that “discovery of docunents and tangible
things . . . prepared in anticipation of litigation or for trial”
shal | be disclosed only upon a showi ng of “substantial need of
the materials” and “undue hardship” in obtaining the materials in
anot her fashion. HRCP Rule 26(b)(3). Further, “[i]n ordering

di scovery of such materials when the required show ng has been

made, the court shall protect against disclosure of the nental

39 The work product doctrine was largely articulated by the United
States Suprenme Court in Hickman v. Taylor, 329 U S. 495 (1947). That Court
hel d that w thout a showi ng of necessity, nmost “witten statenments, private
menor anda and personal recollections prepared or forned by an adverse party’s
counsel in the course of his legal duties” were not otherw se di scoverable.
1d. at 510.
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i npressi ons, conclusions, opinions, or |legal theories of an
attorney or other representative of a party concerning the
l[itigation.” HRCP Rule 26(b)(3).

Al t hough Obayashi repeatedly states that the nmenorandum
contains “legal analysis, legal inpressions and |egal
conclusions” there is no indication that it was prepared in
anticipation of litigation. W nust conclude then that the work-

product privilege is inapplicable.?°

B
To come within the attorney-client privilege, the
conmmuni cation nust be a “confidential comuni cation made for the
purpose of facilitating the rendition of professional |egal
servi ces” between appropriate parties as stated in HRE Rul e
503(b). Accordingly, a comunication occurring in the follow ng
manner i s privileged:

(1) where legal advice of any kind is sought (2) froma
prof essional |egal adviser in his [or her] capacity as such,

40 We acknow edge the controversy over whether materials given to a
testifying expert witness are discoverable, even if these materials may
otherwi se fall under the work-product privilege. The genesis of this
controversy rests upon the language of the Federal Rules of Civil Procedure
(FRCP) Rule 23(b)(3), upon which the HRCP are based upon. FRCP rule 23(b)(3)
inplies that in the interest of broad discovery of information regarding a
testifying expert witness, all materials provided to such a witness including
itens protected by the work-product rule, are discoverable. See D. Gshi, A
Piece of Mnd for Peace of Mnd: Federal Discoverability of Opinion Wrk

Product Provided to Expert Wtnesses and its Inplications in Hawai‘i, 24 U
Haw. L. Rev. 859, 884-85 (2002) (observing the current split anong the
circuits and recommendi ng that Hawai‘i “adopt the bright-line rule” of

requi ring discovery); see also Bogosian v. Gulf G| Corp., 738 F.2d 587, 594
(3rd Cir. 1984) (analyzing identical |anguage to HRCP Rul e 26 and concl udi ng
that the work product privilege rule is not subscribed by FRCP Rule 26(b)(4));
Intermedics, Inc. v. Ventritex, Inc., 139 F.R D. 384, 390 (N.D. Cal. 1991)
(rejecting Bogosian and concluding that the drafters of the rules desired to
allow a “fair opportunity to expose whatever weaknesses, unreliabilities, or
bi ases [that] night infect the opinions of testifying experts called by
adverse parties”). As the present nenorandum does not appear to fall under
the work product rule, see supra, we need not address these issues.
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(3) the comunication relating to that purpose, (4) nmade in
confidence (5) by the client, (6) are at his [or her]

i nstance pernmanently protected (7) from disclosure by

hi msel f or by the | egal adviser, (8) except the protection
be wai ved.

Sapp v. Wnqg, 62 Haw. 34, 38, 609 P.2d 137, 140 (1980) (quoting 8

W gnore, Evidence, 8 2292 (McNaughton rev. 1961). However, as in
Sapp, a reviewing court nmay determ ne that under the
circunstances of the case that there was an invocation of the
privilege. See Sapp, 62 Haw. at 39, 609 P.2d at 141 (“Ve,
however, go farther than deciding that the proper determ nations
were not made. Under the circunmstances of this case, . . . [the
comments] fall within the anbit of the privilege[.]”). Here, it
was apparent that the nenorandum was prepared on behal f of a
representative of Cbayashi in an effort to ensure that the
proposed devel opnent net all applicable | aws and Obayashi’s
needs. As such, the allegations sufficiently met the requirenent
t hat the menorandum was a confidential communication nade for the
purpose of facilitating the rendition of a |legal service for
bayashi between Cbayashi’s representative and a | awyer. HRE
Rul e 503(b). As such, we conclude that it was not an abuse of

di scretion to determ ne that the nmenorandum was privil eged.

Xl V.
Plaintiffs assert that the disclosure of the nmenorandum
to an expert wi tness and the subsequent citation to the
menor andum in a public docunent waived any privilege. HRE Rule
511 governs the waiver of privilege through a “voluntary”

di scl osure, and st ates:
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A person upon whomthese rules confer a privil ege agai nst
di scl osure waives the privilege if, while holder of the
privilege, the person or the person’s predecessor
voluntarily discloses or consents to disclosure of any
significant part of the privileged matter. This rule does
not apply if the disclosure itself is a privileged

communi cati on.

HRE Rul e 511 (enphasis added). The comentary to this rule

expl ains that “[a]lny intentional disclosure by the holder of the
privilege defeats [the purpose of the privilege] and elim nates
the necessity for the privilege in that instance.” Thus, a

wai ver anal ysis woul d focus on whet her the disclosure was

voluntary. Cf. Territory v. Cabrinha, 24 Haw. 621, 626 (1919)

(expressing that “[i]n all cases where a personal privilege
exists for a witness to testify or not, if such wi tness does
testify without objection he will be deened to have done so

voluntarily” (citation omtted)); Takanori v. Kanai, 11 Haw. 1, 2

(1897) (holding that the act of “voluntarily” putting defendant’s
counsel on the witness stand waived the claimof privileged

comuni cati on) .

XV.

The effect of an inadvertent disclosure of information
upon the attorney-client privilege has not been decided in this
jurisdiction. It appears that there is no consensus anong ot her
jurisdictions as to whether an inadvertent disclosure constitutes

a voluntary or intentional disclosure. See, generally, J.

Hundl ey, Waiver of Evidentiary Privilege by Inadvertent

D sclosure—-State Law, 51 A L.R 5th 603, 634 (1997) (noting

three principal approaches to this problem (1) strict
responsibility for the disclosure; (2) no disclosure as there is
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no intentional relinquishnent of the privilege; and (3)
consideration of a nultitude of factors to determ ne

voluntariness of the disclosure); see, e.q., Aldread v. Gty of

G enada, 988 F.2d 1425, 1434 (5th Cr. 1993) (follow ng a

“majority of courts” in looking to “the facts surrounding a

particul ar disclosure”); Manufacturers and Traders Trust Co. v.

Servotronics, Inc., 132 A D.2d 392, 399 (N Y. App. Dv. 1987)

(holding that “[i]ntent must be the primary conponent of any

wai ver test”); Clagett v. Conmmonwealth, 472 S. E. 2d 263, 270 (\Va.

1996) (explaining that when a “conmunication takes place under
ci rcunst ances such that persons outside the privilege can
overhear what is said” waives the attorney-client privilege); cf.

State v. Soto, 84 Hawai‘i 229, 239-41, 933 P.2d 66, 76-78 (1997)

(hol di ng that conmuni cati ons between a crim nal defendant and her

counsel know ngly conducted in a public hallway of the circuit

courthouse in the presence of a confidential informnt who was

not a menber of the defense team were not protected by the

attorney-client privilege because they were not “confidential”).
“Traditionally, courts have held that inadvertent

di scl osure wai ves the privilege because the client and attorney

possess sufficient means to preserve the secrecy of a

conmmmuni cation and because di scl osure nmakes achi evenent of the

benefits of the privilege inpossible.” Munfactures and Traders,

132 A.D.2d at 398; see al so Apex Minicipal Fund v. N G oup

Securities, 841 F. Supp. 1423, 1432 (S.D. Tex. 1993) (“Under the
tradi tional approach an inadvertent disclosure automatically
wai ved the privilege.”); 8 Wgnore, Evidence 8§ 2325 at 633
(McNaughton rev. 1961) (“All involuntary disclosures, in
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particul ar, through the | oss or theft of docunents fromthe
attorney’s possession, are not protected by the privilege, on the
principle that, since the | aw has granted secrecy so far as its
own process goes, it leaves to the client and attorney to take

t he neasures of caution sufficient to prevent being overheard by
third persons. The risk of insufficient precautions is on the
client.”).

It would appear the traditional test has been rejected
in Hawai i. HRE Rule 511 provides that a disclosure nust be
“voluntary[,]” thus indicating that a disclosure that is
I nvoluntary would not result in a loss of privilege. Moreover,

It has been observed that the traditional approach appears to be
undul y harsh inasrmuch information could be prevented from being

i ntroduced into court “at least prior to the time that renedying
an accidental production would cause the adversary any

prejudice[.]” Manufacturers and Traders, 132 A . D.2d at 398

(citations omtted).

O her courts have stated that only the client can waive
the privilege, and thus inadvertent disclosures by an attorney or
a representative cannot anpbunt to a voluntary waiver.* KL G oup

v. Case, Kay & Lynch, 829 F.2d 909 (9th G r. 1987) is

illustrative, insofar as the Ninth Grcuit applied HRE Rule 511
in a diversity case involving a Hawai i party. In KL Goup, a
letter between a law firmand its client was inadvertently
produced anong 2, 000 ot her docunents during the course of

di scovery. |d. at 917. The ninth circuit noted that only the

a1 We note that it is unknown whether Cbayashi made the discl osure,
or some other party.
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client held the right of the privilege. Thus that court held
that “under either Hawai‘i or California law, [the client] did
not waive its attorney-client privilege by [the law firm s]
production of the letter.” 1d. at 919.

We believe that this approach, however, ignores the
fact that an attorney acts as an agent and may possess the
authority to bind the client. |Instead, the nodern approach,
whi ch we choose to adopt, is that “consideration is given to al
of the circunstances surrounding the disclosure[.]” Alldread,
988 F.2d at 1433. Under such an approach, a court may consider
the followi ng factors: “(1) the reasonabl eness of precautions
taken to prevent disclosure; (2) the amount of time taken to
remedy the error; (3) the scope of discovery; (4) the extent of
the disclosure; and (5) the overriding issue of fairness.” |1d.
In Alldread, the court explained the rationale behind this
approach, stating:

[t]his analysis serves the purpose of the attorney client

privilege, the protection of communications which the client

fully intended would remain confidential, yet at the sam

time will not relieve those claining the privilege of the

consequences of their carel essness if the circunstances

surroundi ng the disclosure do not clearly denpnstrate that
continued protection is warranted.
1d. Accordingly, a trial court nust |ook to the facts of each
case to determ ne whether a waiver has occurred. W will review
a ruling on waiver under a clearly erroneous standard. See id.
(noting that the court’s findings “are essentially factual in

nature and therefore are reviewed under a clearly erroneous

standard”).
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XVI .

Applying the foregoing factors, we believe the court
erred in issuing a protective order. Fromthe depositions, it is
apparent that little effort was nade to keep the nenorandum
confidential. Cbayashi admits that it has no idea how the expert
Wi t ness obtai ned the nmenorandum nor does it appear fromthe
testinony that steps were made to ensure the security of the
docunment once it was given out. Mnimal efforts could have been
made, such as noting on the top of the page that the docunment was
confidential .

Also, the time it took for Cbayashi to assert privilege
was not reasonable. Presumably the EI'S was read by either
(bayashi or a representative of (Cbayashi before it was nade
public, and the revelation of confidential menorandum as a
citation should have alerted sonmeone as to the m stake. However,
no effort was nmade to rectify this error until Plaintiffs sought
the nmenorandum In addition, despite requests for the nmenorandum
in August, 1995, Qpayashi did not begin claimng that the
menor andum was privileged until COctober, 1995.

Finally, in the interest of fairness, Plaintiffs should
have had an opportunity to review the nenorandum As Plaintiffs
argue, oayashi received the presuned benefit of citing to the
menorandumin the EIS. Because Plaintiffs are, in effect,
attacking the validity of Cbayashi’s conpliance with state and
city laws, it would be unfair to allow Cbayashi to cite a source
of information to gain approval, but to withhold the same

i nformati on when such approval was chal | enged.
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However, despite the court’s error, we believe that the
i ssuance of a protective order was harm ess. In their nmenorandum
in opposition to the protective order, Plaintiffs stated that
t hey sought to denonstrate “that the ‘agricultural’ planis
essentially a sham desi gned to canoufl age and justify an upscal e
housi ng devel opnment and does not satisfy the requirenments of
State or County |and use law.” Thus, the purpose of the
di scovery was to attack the proposal itself. But, as noted
above, such a reviewis premature, and accordingly it does not
appear that the nmenorandum woul d have assisted Plaintiffs in
their argunent. As such, Plaintiffs were not prejudiced by the

court’s protective order

XVI .
We therefore affirmthe January 30, 1998 fi nal

j udgmnent .
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